Prior to the Commission's National Gypsum decision, the Secretary
of Labor's enforcement policy was to regard all violations of mandatory
standards as significant and substantial, except violations that were
technical in nature or that posed only a remote risk of injury.  Sub-
sequent to National Gypsum, the Secretary altered his enforcement policy
with regard to significant and substantial violations.  MSHA, Policy
Memorandum (May 6, 1981).  The revised policy recapitulates the Commission's
National Gypsum test regarding safety standard violations.  With respect
to violations involving health standards, however, the Policy Memorandum
provides:

[Vjiolations involving mandatory health standards
which limit exposure to or require protection from
harmful airborne contaminants, toxic substances or
harmful physical agents should be designated as
"significant and substantial." MSHA believes that
noncompliance with this type of health standard
involves a reasonable likelihood of injury or
illness which will be reasonably serious.  The use
of personal protective equipment (PPE), however,
should be taken into account.  Although the use
of PPE may not constitute compliance with health
standards that set an exposure limit, the use of
PPE by miners affected by the violation is rele-
vant to determining whether any injury or illness
is reasonably likely to occur.

MSHA's Policy Memorandum makes clear that the use of personal pro-
tective equipment by miners affected by the violation is relevant to its
determination of whether any injury or Illness is likely to occur.
MSHA's Policy Memorandum also states that violations of mandatory health
standards that do not involve an exposure-related standard, or are only
technical, will not be treated by MSHA as significant and substantial
violations.

As the above-quoted portions of MSHA's Policy Memorandum indicate,
the Secretary's enforcement approach does not precisely parallel National
Gypsum with respect to an exposure-related health hazard.  As explained
below, however, in the particular context of the control of respir^ble
dust in coal mines some departure is justified because of fundamental
differences between a typical safety hazard and the respirable dust
exposure-related health hazard at issue.

An examination of the statutory text and the legislative history of
the Mine Act reveals a clear congressional understanding of the unique
nature of the exposure-related health hazards of respirable dust and the
control of those hazards. Indeed, prevention of pneumoconiosis and
other occupational illnesses is a fundamental purpose underlying the
Mine Act.  Congress' concern is first expressed in section 2 of the Act:
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